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The theme of this dissertation is about the right to dismissal, the structure of 
which is divided into six parts: four principal chapters, as well as the introduction and 
the conclusion. 
Chapter one illustrates the concept and nature of the right to dismissal, the 
subjects in the dismissal legal relations, and the development of employment 
dismissal law. Firstly, the concept of right to dismissal is defined on the background 
of the analysis of the concepts of ‘rescission’ in contract law and ‘dismissal’ in 
employment contract law, in the process of which the concepts of ‘discharge’ and 
‘termination’ in contract law and employment contracts law are analyzed and 
compared separately. Secondly, the nature of the right to dismissal, in the view of the 
classification between public and private rights, is included in private rights. Then, the 
subjects in dismissal legal relations are employers and employees. Finally, different 
historical stages of dismissal law experienced three parts: pre-capitalism time, as a 
part of civil law in laissez-faire liberal capitalism, and be a part of labor law in 
monopoly capitalism. 
Chapter two focus on the theoretical basis of right to dismissal. Firstly, the 
analysis of the right to dismissal will be analyzed on the premise of the Nature of 
Enterprise Theory in new institutional economics, the Incomplete Contract Theory, 
the Corporate Control Theory and the Property Theory. According to The Nature of 
Enterprise Theory, an enterprise exists for the reduction in transaction cost and surplus 
by team production. The reduction in transaction cost is realized through such a way 
that entrepreneurs utilize their knowledge, experiences, abilities, etc. to decide and 
direct, instead of market contracts, therefore the rights to dismissal become one of the 
necessary powers for production and are regarded as one of measures as supervision 
on team production during which it is possibily for people to be lazy. According to 
Incomplete Contract Theory, employment contract is the classical incomplete contract, 
the doctrine of which is that the terms is so unclear and uncertain that it is hard to 
ensure what one party claims is other party agreed originally,and that the probability 
of default or even cancellation of employment contract would greatly increased. 
According to The Corporate Control Theory, capital hires labor in the connection of 
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dismissal. According to The Property Theory, demarcation of property could improve 
the resource allocation efficiency, and that the right to dismissal accordingly should 
become a necessary element of this series of rights in property. Secondly, analysis on 
the right to dismissal will be analyzed and deepened and advanced on the ground of 
the Contract Freedom Theory, the Property Theory and the Interest Balance Theory. 
Contract freedom includes the freedom to enter into or terminate an agreement, 
according to which if one party or the parties thereof would not want to continue the 
cooperation, he has right to discontinue this labor contract. The right of property 
embraces such dimension that wealth should be used to gain interest and the right to 
dismissal is a necessary right in this process. In the view of the Interest Balance 
Theory, the right of employee to resign should run parallel with the right of employers 
to discharge. And finally, the relationship between the right to dismissal and economic 
efficiency, and between the production order and the equality, will be analyzed and 
weighed. The right to dismissal helps to combine the means of production and the 
supply of labor, to increase production efficiency, to promote competitions among 
employees, and to punish worker’s incompliance with labor discipline for ordinary 
production order. The right to dismissal means that an equal right should be entitled to 
employers when employees enjoy the right to resign. 
Chapter three discusses the exercise of right to dismissal. Based on three basic 
principles including the principle of honesty and faith, the principle of inclined 
protection and the Principle of dismissal as the final measure ，the exercise of right to 
dismissal follows the substantive and procedural conditions of law. The substantive 
condition is mainly about the restriction of reasons for dismissal. Most of the 
countries and areas in the world have stipulated three types of reasons for dismissal 
including the employee misconduct, poor health, lacking of capacity or qualify as well 
as the poor economic condition of the employer. The procedures of dismissal 
generally include advance notice, notification of dismissal reasons and the laborer’s 
chance to defense. In addition, right has its domain. Therefore, the exercise of right to 
dismissal should be restricted, considering the decline of contract freedom, the 
laborer’s right to live and work, the special need of protecting laborers. The restriction 
on right to dismissal is mainly embodied by legal system of prohibition of dismissal. 
Chapter four focus on the legal consequence of dismissal, which includes lawful 















discharge of labor contract, which means the termination of labor relations. To the 
employers, they may have to pay a certain amount of indemnification for dismissal 
and allow the laborer a vacation to look for a new job as well as offer a work 
certificate according to the employee’s requirements. To the employees, they have to 
finish and transfer their work and to bear such duties as prohibiting business strife and 
protecting business secret. As to unlawful dismissal, there are different doctrines and 
legislative practices on whether the dismissal will take effect or not what means 
whether the labor contract and labor relation should be rescinded or not. The major 
doctrines are the doctrine of “unlawful dismissal effective” and the doctrine of 
“unlawful dismissal invalid”. The legislations of most countries and districts has 
differentiated the illegal of substantial conditions from the illegal of procedures and 
stipulated different legal effectiveness. The illegal of substantial conditions will result 
in the dismissal invalid while the illegal of procedures will still result in the dismissal 
effective. Furthermore, remedies to employees discharged in lawful dismissal is 
adoped in many countries and areas . 
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导  论 
1 


























                                                        
① 1983 年 2 月 22 日，劳动人事部发布了《关于积极试行劳动合同制的通知》，国家开始在国营企业进行劳

























































导  论 
3 
独立研究起步较晚，始于 20 世纪 80 年代中后期，是随着经济体制和劳动、就业
制度改革而出现的。通过中国期刊网搜索，期间限定为 1999 年起 1 月 2010 年





绍相对具体的主要是 2篇论文:湘潭大学硕士周军 2008 年的学位论文《我国解雇
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